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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on,  St at e v.  Br uski ,  2006 WI  App 53,  289 

Wi s.  2d 704,  711 N. W. 2d 679,  r ever si ng an or der  of  t he Dougl as 

Count y Ci r cui t  Cour t ,  Mi chael  T.  Lucci ,  Judge,  whi ch gr ant ed 

Davi d Al l en Br uski ' s  mot i on t o suppr ess evi dence.  

¶2 I n t he cour se of  assi st i ng a vehi c l e owner  l ocat e her  

keys,  a Ci t y of  Super i or  pol i ce of f i cer  sear ched her  vehi c l e.   

Hi s sear ch i ncl uded openi ng a t r avel  case t hat  cont ai ned dr ug 

par apher nal i a and l ed t o Br uski ' s  ar r est .   Br uski  ar gues t hat  

t he war r ant l ess sear ch vi ol at ed hi s Four t h Amendment  r i ght s.   We 

hol d t hat  Br uski  l acked st andi ng t o asser t  a Four t h Amendment  
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c l ai m because he f ai l ed t o pr ove t hat  he had a r easonabl e 

expect at i on of  pr i vacy i n ei t her  t he vehi c l e i n whi ch t he pol i ce 

f ound t he t r avel  case or  t he t r avel  case i t sel f .   Accor di ngl y,  

we af f i r m t he cour t  of  appeal s.  

I  

¶3 The event s r el evant  t o t hi s case commenced wi t h a 

c i t i zen' s cal l  t o t he Ci t y of  Super i or  Pol i ce Depar t ment  on 

Mar ch 3,  2005,  r egar di ng a suspi c i ous vehi c l e and occupant  

par ked behi nd a r esi dence.   Of f i cer  James Ol son r esponded t o t he 

cal l .    

¶4 Upon Of f i cer  Ol son' s ar r i val  on t he scene at  about  

8: 00 a. m. ,  he f ound Br uski  i n t he dr i ver ' s seat  of  t he vehi c l e.   

The vehi c l e was not  r unni ng.   Br uski  appear ed as t hough he mi ght  

be dead.   He had a pi ece of  a sandwi ch i n hi s mout h,  wi t h t he 

r est  of  i t  i n hi s l ap.    

¶5 Af t er  c l oser  i nspect i on,  Of f i cer  Ol son di scover ed 

Br uski  was mer el y passed out .   Of f i cer  Ol son shook Br uski  and 

asked hi m r epeat edl y t o wake up.   Al t hough Of f i cer  Ol son had 

di f f i cul t y under st andi ng Br uski ' s  speech,  Br uski  f i nal l y 

i dent i f i ed hi msel f  and i nf or med Of f i cer  Ol son t hat  he was 

wai t i ng f or  a f r i end.   Br uski  had no i dea how he had got t en t o 

hi s cur r ent  l ocat i on.   He never  acknowl edged oper at i ng t he 

vehi c l e.      

¶6 Of f i cer  Ol son det er mi ned t hat  t he vehi c l e Br uski  

occupi ed was r egi st er ed t o Mar gar et  Smi t h.   The vehi c l e had not  

been r epor t ed st ol en,  but  Of f i cer  Ol son had t he pol i ce 

communi cat i ons cent er  cont act  Ms.  Smi t h t o i nf or m her  of  t he 
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wher eabout s of  her  vehi c l e.   Ms.  Smi t h di d not  r equest  any 

act i on be t aken r el at ed t o t he vehi c l e.   She specul at ed t hat  her  

daught er  Jessi ca,  who had been al l owed t o use t he vehi c l e,  may 

have al l owed a f r i end t o oper at e i t .  

¶7 A coupl e of  hour s l at er ,  Ms.  Smi t h became concer ned 

about  her  daught er  and her  vehi c l e.   She went  t o t he Super i or  

Pol i ce Depar t ment .   Fr om t her e,  Of f i cer  Ol son escor t ed her  t o 

t he scene wher e her  car  was l ocat ed.    

¶8 When Of f i cer  Ol son and Ms.  Smi t h ar r i ved on t he scene,  

Of f i cer  Ger al d Beauchamp was al r eady t her e.   He had been keepi ng 

an eye on Br uski  whi l e Of f i cer  Ol son escor t ed Ms.  Smi t h.   Br uski  

r emai ned passed out  i n t he dr i ver ' s seat  of  t he vehi c l e.   As 

Of f i cer  Ol son,  Of f i cer  Beauchamp,  and Ms.  Smi t h appr oached t he 

vehi c l e,  Br uski  woke up.  

¶9 Of f i cer  Ol son asked Br uski  t o st ep out  of  t he vehi c l e.   

Wi t h Br uski  out  of  t he vehi c l e,  Ms.  Smi t h st at ed t hat  she di d 

not  r ecogni ze Br uski  and had never  hear d hi s name.   Br uski  was 

asked i f  he knew Ms.  Smi t h' s daught er .   He r esponded t hat  he 

knew Jessi ca,  but  di d not  know her  l ast  name.    

¶10 Ms.  Smi t h want ed t o t ake possessi on of  her  vehi c l e,  

but  di d not  have t he keys.   As Of f i cer  Ol son,  Ms.  Smi t h and 

Br uski  st ood near  t he hood of  t he vehi c l e on t he dr i ver ' s s i de,  

Ms.  Smi t h became upset  and asked Br uski  f or  t he keys t o her  

vehi c l e.   Of f i cer  Ol son asked Br uski  i f  he had t he keys f or  Ms.  

Smi t h' s vehi c l e.   Br uski  sai d t hat  he di d not .  

¶11 As Of f i cer  Ol son and Ms.  Smi t h cont i nued aski ng Br uski  

about  t he wher eabout s of  t he keys,  Of f i cer  Beauchamp opened t he 
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f r ont  passenger  door  of  Ms.  Smi t h' s vehi c l e and began sear chi ng 

i t  f or  t he keys.   Of f i cer  Ol son,  Ms.  Smi t h,  and Br uski  r emai ned 

st andi ng as a gr oup near  t he dr i ver ' s door .   The gr oup st ood i n 

a posi t i on wher e t hey coul d see t he i nt er i or  of  t he vehi c l e.    

¶12 Of f i cer  Beauchamp sear ched on t he seat s,  bet ween t he 

seat s,  i n t he gl ove compar t ment ,  and i n t he asht r ay.   Bef or e 

l ooki ng f or  t he keys,  Of f i cer  Beauchamp had not  asked Ms.  Smi t h 

f or  per mi ssi on t o l ook f or  t he keys i n t he car .   Ms.  Smi t h had 

nei t her  gi ven nor  deni ed per mi ssi on f or  Of f i cer  Beauchamp t o 

sear ch her  vehi c l e.    

¶13 Havi ng not  l ocat ed t he keys,  Of f i cer  Beauchamp t hen 

opened a t r avel  case t hat  was i n pl ai n v i ew on t he f l oor  i n 

f r ont  of  t he f r ont  passenger  seat .   The t r avel  case was 

appr oxi mat el y t en i nches wi de,  s i xt een i nches l ong,  and ei ght  

i nches deep.   The case was har d and opaque.   I t  had no 

i dent i f y i ng i nf or mat i on on i t .   Al t hough bot h Ms.  Smi t h and 

Br uski  st ood i n v i ew of  t he i nt er i or  of  t he vehi c l e,  nei t her  

sai d anyt hi ng when Of f i cer  Beauchamp opened t he case.    

¶14 Of f i cer  Beauchamp di d not  f i nd t he keys i nsi de t he 

case.   He f ound a gl ass smoki ng pi pe,  a c i gar et t e box wi t h a 

gr een l eaf y subst ance t hat  appear ed t o be mar i j uana,  pl ast i c 

baggi es,  wei ght s,  a di gi t al  scal e,  and a not ebook.   Ms.  Smi t h 

sai d she had never  seen t he case bef or e.   Of f i cer  Ol son ar r est ed 

Br uski .    

¶15 Af t er  pl aci ng Br uski  under  ar r est ,  t he of f i cer s 

not i ced what  appear ed t o be Jessi ca' s c l ot hes i n t he back seat .   

Wi t h Jessi ca' s wher eabout s unknown,  t he of f i cer s suspect ed t hat  
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Jessi ca may be i n t he t r unk of  t he vehi c l e.   Of f i cer  Beauchamp 

conf i r med wi t h Ms.  Smi t h t hat  he had per mi ssi on t o sear ch t he 

t r unk of  t he vehi c l e.   Not hi ng i l l egal  was f ound.  

¶16 I nci dent  t o Br uski ' s  ar r est ,  Of f i cer  Ol son sear ched 

Br uski ' s  per son.   Of f i cer  Ol son di scover ed met hamphet ami ne,  a 

l ar ge f l i p- open kni f e,  Jessi ca' s cel l  phone,  and keys f or  Ms.  

Smi t h' s vehi c l e.   As Of f i cer  Ol son wal ked Br uski  t o t he squad 

car  af t er  sear chi ng Br uski ' s  per son,  Br uski  sai d,  " Just  shoot  

me. "   Br uski  l at er  asked i f  he coul d speak wi t h a nar cot i cs 

agent  about  shar i ng i nf or mat i on i n exchange f or  maki ng a deal .  

¶17 The St at e char ged Br uski  wi t h possessi on of  

met hamphet ami ne,  dr ug par apher nal i a,  THC,  and a conceal ed 

weapon.   He f i l ed a mot i on t o suppr ess t he evi dence f ound i n t he 

t r avel  case and gat her ed i nci dent  t o hi s ar r est ,  ar gui ng t hat  

t he pol i ce v i ol at ed hi s Four t h Amendment  r i ght  agai nst  

unr easonabl e sear ches.   The ci r cui t  cour t  gr ant ed Br uski ' s  

mot i on.   Accor di ng t o t he c i r cui t  cour t ,  t he evi dence f r om t he 

t r avel  case needed t o be suppr essed because he had a r easonabl e 

expect at i on of  pr i vacy i n t he t r avel  case and di d not  gi ve t he 

of f i cer s consent  t o sear ch i t .   The ci r cui t  cour t  al so concl uded 

t hat  t he evi dence gat her ed subj ect  t o hi s ar r est  al so needed t o 

be suppr essed because Br uski ' s  ar r est  r esul t ed f r om an i l l egal  

sear ch.   The r esul t  was t he suppr essi on of  evi dence f ound i n t he 

t r avel  case and on Br uski ' s  per son.   Af t er  t he c i r cui t  cour t  

deni ed t hat  St at e' s mot i on t o r econsi der ,  t he St at e appeal ed.  

¶18 The cour t  of  appeal s r ever sed t he ci r cui t  cour t .   

Accor di ng t o t he cour t  of  appeal s,  Br uski  l acked st andi ng t o 
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asser t  a Four t h Amendment  c l ai m because he l acked a r easonabl e 

expect at i on of  pr i vacy i n ei t her  t he vehi c l e or  t he t r avel  case.   

The cour t  of  appeal s al so not ed t hat  " [ w] i t hout  a r easonabl e 

expect at i on of  pr i vacy i n t he vehi c l e,  he ha[ d]  no expect at i on 

of  pr i vacy r el at i ve t o hi s t r avel  case as a mat t er  of  l aw,  even 

t hough he owned t he case. "   Br uski ,  289 Wi s.  2d 704,  ¶19.          

¶19 The i ssue bef or e t hi s cour t  i s  whet her  Br uski ,  who was 

passed out  i n anot her  per son' s vehi c l e,  i s  ent i t l ed t o Four t h 

Amendment  pr ot ect i ons r el at ed t o t he sear ch of  t he t r avel  case.   

Whet her  an i ndi vi dual  had a r easonabl e expect at i on of  pr i vacy i n 

an ar ea subj ect ed t o a sear ch by a gover nment  agent  i s a 

quest i on of  const i t ut i onal  l aw,  whi ch we r evi ew de novo.   St at e 

v.  Di xon,  177 Wi s.  2d 461,  466- 67,  501 N. W. 2d 442 ( 1993) .   Onl y  

c l ear l y er r oneous f i ndi ngs of  f act  under l y i ng t he ci r cui t  

cour t ' s  det er mi nat i on of  whet her  an i ndi v i dual  had a r easonabl e 

expect at i on of  pr i vacy wi l l  be set  asi de.   I d.  at  467.  

I I  

¶20 I n movi ng t o suppr ess t he evi dence,  Br uski  c l ai med hi s 

Four t h Amendment  r i ght s had been vi ol at ed.   The Four t h Amendment  

of  t he Uni t ed St at es Const i t ut i on pr ovi des t hat  

[ t ] he r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  

Br uski ,  as t he pr oponent  of  a mot i on t o suppr ess,  has t he bur den 

of  est abl i shi ng t hat  hi s Four t h Amendment  r i ght s wer e v i ol at ed 
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by t he sear ch.   Rawl i ngs v.  Kent ucky,  448 U. S.  98,  104 ( 1980) ;  

Rakas v.  I l l i noi s,  439 U. S.  128,  130 n.  1 ( 1978) . 1  

¶21 To have a Four t h Amendment  c l ai m,  t he pr oponent  must  

i ni t i al l y  sat i sf y t wo r equi r ement s.   Fi r st ,  t he sear ch must  have 

been done by a gover nment  agent .   Boyd v.  Uni t ed St at es,  116 

U. S.  616,  630 ( 1886) .   The Four t h Amendment  pr ot ect s c i t i zens 

f r om gover nment  i nt r usi on.   Gi ven t hat  Of f i cer  Beauchamp,  a 

gover nment  agent ,  conduct ed t he sear ch,  Br uski  has sat i sf i ed 

t hi s r equi r ement .  

                                                 
1 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on,  l i ke 

t he Four t h Amendment ,  guar ant ees ci t i zens t he r i ght  t o be f r ee 
f r om unr easonabl e sear ches and sei zur es.   I t  r eads as f ol l ows:    

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no 
war r ant  shal l  i ssue but  upon pr obabl e cause,  suppor t ed 
by oat h or  af f i r mat i on,  and par t i cul ar l y descr i bi ng 
t he pl ace t o be sear ched and t he per sons or  t hi ngs t o 
be sei zed.    

Wi s.  Const .  ar t .  I ,  § 11.   Thi s cour t  gener al l y f ol l ows t he 
Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he sear ch and 
sei zur e pr ovi s i on of  t he Four t h Amendment  i n const r ui ng Ar t i c l e 
I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   St at e v.  Young,  
2006 WI  98,  ¶30,  _ Wi s.  2d _,  717 N. W. 2d 729.    
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¶22 Second,  an i ndi v i dual  must  have st andi ng. 2  Rakas,  439 

U. S.  at  140.   Ther e i s not  a br i ght - l i ne t est  f or  det er mi ni ng 

when an i ndi v i dual  has st andi ng,  but  st andi ng exi st s when an 

i ndi v i dual  has a r easonabl e expect at i on of  pr i vacy.   I d.  at  144.   

The pr oponent  of  a Four t h Amendment  c l ai m bear s t he bur den of  

pr ovi ng t hat  he or  she had a r easonabl e expect at i on of  pr i vacy.   

St at e v.  Whi t r ock,  161 Wi s.  2d 960,  972,  468 N. W. 2d 696 ( 1991)  

( c i t i ng Rawl i ngs,  448 U. S.  at  104) . 3 

¶23 Whet her  an i ndi v i dual  had a r easonabl e expect at i on of  

pr i vacy i n an ar ea subj ect ed t o a sear ch depends on t wo pr ongs.   

                                                 
2 Four t h Amendment  st andi ng di f f er s f r om t r adi t i onal  not i ons 

of  st andi ng.   Four t h Amendment  st andi ng anal ysi s " f ocuses on t he 
ext ent  of  a par t i cul ar  def endant ' s r i ght s under  t he Four t h 
Amendment ,  r at her  t han on any t heor et i cal l y separ at e,  but  
i nvar i abl y i nt er t wi ned concept  of  st andi ng. "   Rakas v.  I l l i noi s,  
439 U. S.  128,  139 ( 1978) .   Def i ni ng an i ndi v i dual ' s Four t h 
Amendment  r i ght s " i s mor e pr oper l y pl aced wi t hi n t he pur vi ew of  
subst ant i ve Four t h Amendment  l aw t han wi t hi n t hat  of  st andi ng. "   
I d.  at  140.   St andi ng,  i n t he cont ext  of  t he Four t h Amendment ,  
r ef er s t o a t hr eshol d subst ant i ve det er mi nat i on,  whi ch i s 
di st i nct  f r om Ar t i c l e I I I  st andi ng.      

3 I n hi s br i ef ,  Br uski  ur ged t he cour t  t o over r ul e St at e v.  
Cal l away,  106 Wi s.  2d 503,  317 N. W. 2d 428 ( 1982) ,  and const r ue 
Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on t o conf er  
aut omat i c st andi ng t o def endant s char ged wi t h possessi on of  
i l l egal  mat er i al .   I n Cal l away,  106 Wi s.  2d at  519- 20,  t hi s 
cour t  di scont i nued i t s adher ence t o t he aut omat i c st andi ng r ul e 
and deci ded t o adopt  t he r easonabl e expect at i on of  pr i vacy t est  
set  f or t h i n Uni t ed St at es v.  Sal vucci ,  448 U. S.  83 ( 1980) ,  t o 
det er mi ne a per son' s st andi ng t o make a Four t h Amendment  c l ai m.   
Gi ven our  agr eement  wi t h t he Uni t ed St at es Supr eme Cour t  t hat  
" ' Four t h Amendment  r i ght s ar e per sonal  r i ght s whi ch,  l i ke some 
ot her  const i t ut i onal  r i ght s,  may not  be vi car i ousl y asser t ed, ' "  
Rakas,  439 U. S.  at  133- 34 ( i nt er nal  c i t at i on omi t t ed) ,  we 
cont i nue t o f ol l ow t he Cour t ' s  i nt er pr et at i on of  t he Four t h 
Amendment  when const r ui ng Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 
Const i t ut i on.    
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Smi t h v.  Mar yl and,  442 U. S.  735,  740 ( 1979) ;  Di xon,  177 

Wi s.  2d at  468.   Fi r st ,  whet her  t he i ndi v i dual ' s conduct  

exhi bi t ed an act ual  ( i . e. ,  subj ect i ve)  expect at i on of  pr i vacy i n 

t he ar ea sear ched and t he i t em sei zed.   Then,  i f  t he i ndi v i dual  

had t he r equi s i t e expect at i on of  pr i vacy,  cour t s det er mi ne 

whet her  such an expect at i on of  pr i vacy was l egi t i mat e or  

j ust i f i abl e ( i . e. ,  one t hat  soci et y i s wi l l i ng t o r ecogni ze as 

r easonabl e) .     

¶24 I n consi der i ng whet her  an i ndi v i dual ' s expect at i on of  

pr i vacy const i t ut es a l egi t i mat e or  j ust i f i abl e one,  our  cour t  

has st at ed t hat  t he f ol l owi ng f act or s may be r el evant :  

( 1)  whet her  t he accused had a pr oper t y i nt er est  i n t he 
pr emi ses;  ( 2)  whet her  t he accused i s l egi t i mat el y 
( l awf ul l y)  on t he pr emi ses;  ( 3)  whet her  t he accused 
had compl et e domi ni on and cont r ol  and t he r i ght  t o 
excl ude ot her s;  ( 4)  whet her  t he accused t ook 
pr ecaut i ons cust omar i l y t aken by t hose seeki ng 
pr i vacy;  ( 5)  whet her  t he pr oper t y was put  t o some 
pr i vat e use;  ( 6)  whet her  t he c l ai m of  pr i vacy i s 
consi st ent  wi t h hi st or i cal  not i ons of  pr i vacy.    

I d.  at  469 ( c i t i ng St at e v.  Fi l l yaw,  104 Wi s.  2d 700,  711 n.  6,  

312 N. W. 2d 795 ( 1981) ) .   The l i s t  i s  nei t her  cont r ol l i ng nor  

excl usi ve.   Rat her ,  cour t s consi der  t he t ot al i t y of  t he 

c i r cumst ances when eval uat i ng t he l at t er  pr ong of  t he r easonabl e 

expect at i on t est .  

¶25 Rel at ed t o t he vehi c l e,  we concl ude t hat  Br uski  di d 

not  have a r easonabl e expect at i on of  pr i vacy.   Hi s conduct  

i ndi cat es t hat  he di d not  have an act ual  expect at i on of  pr i vacy.   

I n hi s i ni t i al  conver sat i on wi t h Of f i cer  Ol son,  he i ndi cat ed 

t hat  he di d not  know how he had got t en t o hi s cur r ent  l ocat i on.   
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Af t er  Ms.  Smi t h and Of f i cer  Ol son had asked Br uski  about  t he 

wher eabout s of  t he keys,  and Of f i cer  Beauchamp ent er ed Ms.  

Smi t h' s vehi c l e t o sear ch f or  t he keys,  Br uski  di d not hi ng t o 

i ndi cat e t hat  he expect ed pr i vacy r el at ed t o t he vehi c l e.   Ther e 

i s not  any i ndi cat i on f r om hi s  conduct  t hat  he had an act ual  

expect at i on of  pr i vacy i n t he vehi c l e.    

¶26 Even i f  Br uski  di d have an act ual  expect at i on of  

pr i vacy,  he st i l l  woul d not  have a Four t h Amendment  c l ai m.   The 

t ot al i t y of  t he c i r cumst ances does not  suppor t  Br uski  havi ng a 

l egi t i mat e or  j ust i f i abl e expect at i on of  pr i vacy i n Ms.  Smi t h' s 

vehi c l e.    

¶27 Fi r st ,  Br uski  had no pr oper t y  i nt er est  i n t he vehi c l e.   

Hi s onl y connect i ons t o t he vehi c l e wer e t hat  he passed out  i n 

i t  and cl ai med t o know t he owner ' s daught er .   The f act  t hat  he 

di d not  even know Ms.  Smi t h' s daught er ' s l ast  name suggest s t hat  

he di d not  have any r el at i onshi p wi t h t he owner  of  t he vehi c l e 

t hat  woul d suppor t  a concl usi on t hat  he had a pr oper t y i nt er est  

i n Ms.  Smi t h' s vehi c l e.    

¶28 Second,  Br uski  t ook no pr ecaut i ons cust omar i l y 

associ at ed wi t h t hose seeki ng pr i vacy.   He di d not  even know how 

he had got t en t o hi s cur r ent  l ocat i on,  l et  al one t aken st eps t o 

r et ai n hi s pr i vacy.   Al t hough he ar gues t hat  par ki ng t he car  

behi nd a r esi dence const i t ut es an ef f or t  t o r et ai n hi s pr i vacy,  

t hi s l acks per suasi veness gi ven t hat  he di d not  even acknowl edge 

bei ng t he per son t o dr i ve t he vehi c l e t o t hat  l ocat i on.      

¶29 Thi r d,  Br uski  l acked t he r i ght  t o excl ude ot her s f r om 

t he vehi c l e.   He di d not  own t he vehi c l e.   He di d not  est abl i sh 



No.  2005AP1516- CR   

 

11 
 

any possessor y i nt er est  i n t he vehi c l e.   As ment i oned above,  but  

al so r el evant  t o t hi s f act or ,  hi s onl y connect i ons t o t he 

vehi c l e wer e t hat  he passed out  i n i t  and cl ai med t o know t he 

owner ' s daught er .   Hi s l ack of  knowl edge about  how he got  t o hi s 

cur r ent  l ocat i on al so under mi nes hi s aut hor i t y t o excl ude ot her s 

f r om t he vehi c l e.    

¶30 Fi nal l y,  Br uski ' s  c l ai m of  pr i vacy i n Ms.  Smi t h' s 

vehi c l e i s not  consi st ent  wi t h hi st or i cal  not i ons of  pr i vacy.   

The Di xon cour t  not ed t he f ol l owi ng:  

[ S] ever al  cour t s have hel d t hat  a non- owner  dr i ver  
does not  have a r easonabl e expect at i on of  pr i vacy i n 
t he i nt er i or  of  a vehi c l e.   I n one r ecur r i ng f act  
pat t er n,  t he accused' s r el at i onshi p t o t he owner  of  
t he vehi c l e or  t o t he vehi c l e i s t oo at t enuat ed t o 
al l ow t he cour t  t o hol d t hat  t he accused has a 
r easonabl e expect at i on of  pr i vacy.    

Di xon,  177 Wi s.  2d at  472 ( c i t i ng Uni t ed St at es v.  Obr egon,  748 

F. 2d 1371 ( 10t h Ci r .  1984)  ( accused dr i v i ng a r ent ed car  and not  

named on t he r ent al  agr eement ;  an unr el at ed t hi r d par t y,  not  

pr esent  i n t he car ,  ar r anged t he r ent al  of  t he car ;  no 

r easonabl e expect at i on of  pr i vacy) ;  Uni t ed St at es v.  Er i ckson,  

732 F. 2d 788 ( 10t h Ci r .  1984)  ( accused' s possessi on of  and 

aut hor i t y t o f l y  ai r pl ane unexpl ai ned;  no r easonabl e expect at i on 

of  pr i vacy) ;  Uni t ed St at es v.  Ospi na,  682 F. Supp.  1182,  1183- 85 

( D.  Ut ah 1988)  ( accused cl ai med per mi ssi on t o dr i ve vehi c l e 

r ent ed by anot her  whose sur name,  addr ess and t el ephone number  

accused di d not  know;  no r easonabl e expect at i on of  pr i vacy) ;  

Uni t ed St at es v.  Pet er s,  791 F. 2d 1270,  1280- 82 ( 7t h Ci r .  1986)  

( accused,  f or mer  owner  of  car ,  and ot her s,  dr ove car  on 
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occasi onal  but  not  r egul ar  basi s ,  wi t h t he owner ' s per mi ssi on;  

accused not  i n possessi on of  car  at  t i me of  sear ch;  no 

r easonabl e expect at i on of  pr i vacy) ;  Mi ssour i  v .  Gol l aher ,  628 

S. W. 2d 365 ( Mo.  Ct .  App. 1982)  ( accused has no r easonabl e 

expect at i on of  pr i vacy when hol di ng car  under  st at ut or y l i en f or  

debt  and not  i n possessi on of  car  at  t i me of  sear ch) ;  New Yor k 

v.  Ayal a,  147 Mi sc.  2d 278,  557 N. Y. S. 2d 236 ( 1990)  ( l i enhol der  

does not  have r easonabl e expect at i on of  pr i vacy) ;  St at e v.  

Swi f t ,  105 N. C.  App.  550,  414 S. E. 2d 64,  68- 69 ( 1992)  ( non- owner  

passenger  who was t o pr ot ect  car  f r om ot her s has no r easonabl e 

expect at i on of  pr i vacy) ;  Commonweal t h v.  Fr eeman,  295 Pa.  Super .  

Ct .  467,  441 A. 2d 1327,  1329- 1330 ( 1982)  ( accused i n possessi on 

of  st ol en car ;  no l egi t i mat e expect at i on of  pr i vacy) ) .   

¶31 Accor di ngl y,  even i f  Br uski  di d have an act ual  

expect at i on of  pr i vacy i n Ms.  Smi t h' s vehi c l e,  we concl ude i t  

was not  a l egi t i mat e or  j ust i f i abl e one based on t he t ot al i t y of  

t he c i r cumst ances i n t hi s case.   Br uski  l acked a r easonabl e 

expect at i on of  pr i vacy i n Ms.  Smi t h' s vehi c l e.    

¶32 Br uski  ar gues t hat  he had a r easonabl e expect at i on of  

pr i vacy i n hi s t r avel  case,  even i f  he di d not  have a r easonabl e 

expect at i on of  pr i vacy i n Ms.  Smi t h' s vehi c l e.   The quest i on of  

whet her  an i ndi v i dual  may have a r easonabl e expect at i on of  

pr i vacy i n per sonal  pr oper t y f ound i nsi de a vehi c l e t hat  he or  

she does not  have a r easonabl e expect at i on of  pr i vacy i n has not  

been addr essed by t he Uni t ed St at es Supr eme Cour t .   I t  i s  a 

mat t er  of  f i r st  i mpr essi on i n t hi s st at e.  
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¶33 Jur i sdi ct i ons t hat  have addr essed t he i ssue have 

r eached a wi de ar r ay of  hol di ngs.   Some cour t s have hel d t hat  an 

i ndi v i dual  t hat  does not  have a r easonabl e expect at i on of  

pr i vacy i n a vehi c l e cannot  have a r easonabl e expect at i on of  

pr i vacy i n per sonal  pr oper t y f ound i nsi de t he vehi c l e.   Uni t ed 

St at es v.  Wel l ons,  32 F. 3d 117,  119 ( 4t h Ci r .  1994)  ( hol di ng 

t hat  t he def endant ,  who was an unaut hor i zed dr i ver  of  a r ent al  

car ,  di d not  have a r easonabl e expect at i on of  pr i vacy i n ei t her  

t he car  or  hi s  l uggage) ;  Obr egon,  748 F. 2d at  1375 ( hol di ng t hat  

t he def endant ,  who was not  an aut hor i zed dr i ver  of  a r ent al  car ,  

di d not  have a r easonabl e expect at i on of  pr i vacy i n t he vehi c l e 

he was dr i v i ng or  hi s gar ment  bag t hat  cont ai ned cl ot hi ng and a 

car dboar d box t hat  cont ai ned cocai ne) ;  Uni t ed St at es v.  

Har gr ove,  647 F. 2d 411,  413 ( 4t h Ci r .  1981)  ( hol di ng t hat  t he 

def endant ,  who had st ol en a vehi c l e,  coul d not  r easonabl y expect  

pr i vacy i n t he vehi c l e or  t he per sonal  pr oper t y f ound i n t he 

vehi c l e) .   The hol di ngs of  t hese cour t s suggest  t hat  a br i ght -

l i ne r ul e exi st s t hat  woul d bar  an i ndi v i dual  f r om havi ng a 

r easonabl e expect at i on of  pr i vacy i n per sonal  pr oper t y f ound i n 

a vehi c l e i n whi ch he or  she l acks a r easonabl e expect at i on of  

pr i vacy.    

¶34 The cour t  of  appeal s i n t hi s  case seemi ngl y f ol l owed 

t he br i ght - l i ne r ul e r at i onal e of  t he Wel l ons,  Obr egon,  and 

Har gr ove cour t s,  not i ng t hat  " [ w] i t hout  a r easonabl e expect at i on 

of  pr i vacy i n t he vehi c l e,  [ Br uski ]  ha[ d]  no expect at i on of  

pr i vacy r el at i ve t o hi s t r avel  case as a mat t er  of  l aw,  even 

t hough he owned t he case. "   Br uski ,  289 Wi s.  2d 704,  ¶19.   
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However ,  we r ej ect  adopt i ng a br i ght - l i ne r ul e.   The Four t h 

Amendment  does not  l end i t sel f  t o br i ght - l i ne r ul es,  see Rakas,  

439 U. S.  at  147,  and we wi l l  not  adopt  one i n t hi s case.     

¶35 A number  of  cour t s have det er mi ned whet her  i ndi vi dual s 

have had a r easonabl e expect at i on of  pr i vacy i n per sonal  

pr oper t y wi t hi n vehi c l es wi t hout  a br i ght - l i ne r ul e.   Some of  

t hese cour t s have hel d t hat  t he def endant s f ai l ed t o est abl i sh a 

r easonabl e expect at i on of  pr i vacy i n t hei r  per sonal  pr oper t y 

f ound i n vehi c l es i n whi ch t hey di d not  est abl i sh a r easonabl e 

expect at i on of  pr i vacy.   Uni t ed St at es v.  Sanchez,  943 F. 2d 110,  

114 ( 1st  Ci r .  1991)  ( hol di ng t hat  a def endant ,  who got  st opped 

dr i v i ng a car  r egi st er ed t o someone he coul d not  i dent i f y by her  

f ul l  name,  f ai l ed t o est abl i sh a r easonabl e expect at i on of  

pr i vacy i n t he car  or  t he ar ea behi nd a r ear  panel ,  wher e a 

gover nment  agent  di scover ed a k i l ogr am of  cocai ne) ;  Gov' t  of  

Vi r gi n I s l ands v.  Wi l l i ams,  739 F. 2d 936,  939 ( 3d Ci r .  1984)  

( hol di ng t hat  t he def endant ,  who had no pr oper t y i nt er est  i n t he 

vehi c l e,  f ai l ed t o est abl i sh a r easonabl e expect at i on of  pr i vacy 

i n t he ar eas under  t he seat ,  i nsi de t he t or n seat  or  i nsi de t he 

r i pped cei l i ng) ;  Meeks v.  St at e,  692 S. W. 2d 504,  510 ( Tex.  Cr i m.  

App.  1985)  ( hol di ng t hat  a def endant ,  who was a passenger  i n a 

vehi c l e,  f ai l ed t o est abl i sh a r easonabl e expect at i on of  pr i vacy 

i n t he t r unk of  t he vehi c l e because he di d not  have a possessor y 

i nt er est  i n t he vehi c l e or  t he pr oper t y sei zed) .   Ot her  cour t s 

have hel d t hat  t he def endant s di d have a r easonabl e expect at i on 

of  pr i vacy i n t hei r  per sonal  pr oper t y,  even t hough t hey di d not  

have a r easonabl e expect at i on of  pr i vacy i n t he vehi c l e.   Uni t ed 
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St at es v.  Edwar ds,  242 F. 3d 928,  936- 37 ( 10t h Ci r .  2001)  

( hol di ng t hat  a def endant ,  who was not  an aut hor i zed dr i ver  of  a 

r ent al  car ,  di d not  have st andi ng t o chal l enge t he sear ch of  t he 

car ,  but  di d have a r easonabl e expect at i on of  pr i vacy i n t he 

l uggage he owned and st or ed i n t he t r unk) ;  Uni t ed St at es v.  

Buchner ,  7 F. 3d 1149,  1154 ( 5t h Ci r .  1993)  ( hol di ng t hat  a 

def endant ,  who was not  an aut hor i zed dr i ver  of  a r ent al  car ,  had 

a r easonabl e expect at i on of  pr i vacy i n t he par t i al l y  open 

shoul der  bag he l ef t  on t he f r ont  seat  of  t he car ) ;  Peopl e v.  

Young,  363 I l l .  App. 3d 268,  270,  843 N. E. 2d 489 ( I l l .  App.  Ct .  

2006)  ( hol di ng t hat  t he def endant ,  who was a passenger  i n a 

vehi c l e dur i ng an i nvent or y sear ch by a gover nment  agent ,  di d 

not  have a r easonabl e expect at i on of  pr i vacy i n t he vehi c l e,  but  

di d have a r easonabl e expect at i on of  pr i vacy i n t he c l osed 

sui t case he owned and st or ed i n t he t r unk) .  

¶36 The hol di ngs r eached i n ot her  j ur i sdi ct i ons seem t o 

i ndi cat e t hat  t he r esul t  of  not  havi ng a br i ght - l i ne r ul e i s 

havi ng hol di ngs as var i ed as t he f act s.   Al t hough Four t h 

Amendment  anal ysi s does not  l end i t sel f  t o br i ght - l i ne r ul es,  

see Rakas,  439 U. S.  at  147,  t hat  does not  mean t he whi m of  

j udges det er mi nes t he out come of  cases.   We ar e obl i gat ed t o 

l ook t o al l  t he f act s and ci r cumst ances of  t he speci f i c  case i n 

l i ght  of  t he pr i nci pl es set  f or t h i n pr i or  deci s i ons.   Sout h 

Dakot a v.  Opper man,  428 U. S.  364,  375 ( 1976) .  

¶37 The Cour t  has set  f or t h pr i nci pl es t hat  ar e especi al l y 

per t i nent  i n r esol v i ng whet her  Br uski  had a r easonabl e 

expect at i on of  pr i vacy i n t he t r avel  case.   Fi r st ,  per sonal  
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pr oper t y f ound i n vehi c l es i s t r eat ed di f f er ent l y t han per sonal  

pr oper t y f ound i n dwel l i ngs.   Ther e i s a l esser  expect at i on of  

pr i vacy i n vehi c l es.   Wyomi ng v.  Hought on,  526 U. S.  295,  303 

( 1999) ;  New Yor k v.  Cl ass,  475 U. S.  106,  112- 13 ( 1986) ;  Rakas,  

439 U. S.  at  148;  Uni t ed St at es v.  Mar t i nez- Fuer t e,  428 U. S.  543,  

561 ( 1976) ;  Opper man,  428 U. S.  at  367.   Second,  nei t her  

owner shi p nor  possessi on of  an i t em al one est abl i shes a 

r easonabl e expect at i on of  pr i vacy.   Uni t ed St at es v.  Sal vucci ,  

448 U. S.  83,  91- 93 ( 1980) .   I t  i s  an i ndi v i dual ' s expect at i on of  

pr i vacy i n t he space,  r at her  t han concept s of  pr oper t y l aw,  t hat  

i s  cr i t i cal .   Rawl i ngs,  448 U. S.  at  104- 05.  

¶38 Wi t h t he Four t h Amendment  pr i nci pl es as a f r amewor k,  

and based on t he evi dence i n l i ght  of  t he same t wo pr ongs t hat  

appl i ed t o det er mi ni ng whet her  Br uski  had a r easonabl e 

expect at i on of  pr i vacy i n Ms.  Smi t h' s vehi c l e,  we concl ude t hat  

Br uski  di d not  have a r easonabl e expect at i on of  pr i vacy i n t he 

t r avel  case.   Not  onl y i s t her e no evi dence f r om hi s conduct  

t hat  he t hought  he had a r easonabl e expect at i on of  pr i vacy i n 

t he t r avel  case,  but  t he t ot al i t y of  t he c i r cumst ances 

est abl i shes t hat  any expect at i on of  pr i vacy he di d have was 

i l l egi t i mat e and unj ust i f i abl e.   Gi ven t he speci f i cs of  Br uski ' s  

c l ai m of  pr i vacy,  t hi s i s not  one t hat  i s " consi st ent  wi t h 

hi st or i cal  not i ons of  pr i vacy. "  Di xon,  177 Wi s.  2d at  469. 4   

                                                 
4 The di ssent  cont ends t hat  hi st or i cal  not i ons of  pr i vacy 

pr ovi de a " par t i cul ar l y compel l i ng"  r eason t o concl ude t hat  
Br uski  had a r easonabl e expect at i on of  pr i vacy i n t he t r avel  
case.   Di ssent ,  ¶69.   I t  c i t es cases t hat  di scuss t he pr i vat e 
nat ur e of  i t ems l i ke l uggage,  pur ses,  and f oot l ocker s.   I d.  



No.  2005AP1516- CR   

 

17 
 

¶39 As ment i oned above,  t her e i s a r educed expect at i on of  

pr i vacy i n vehi c l es.   Hought on,  526 U. S.  at  303;  Cl ass,  475 U. S.  

at  112- 13;  Rakas,  439 U. S.  at  148;  Mar t i nez- Fuer t e,  428 U. S.  at  

561;  Opper man,  428 U. S.  at  375.   Br uski  l ef t  t he t r avel  case i n 

a vehi c l e t hat  he di d not  own.   He l ef t  i t  i n a vehi c l e i n whi ch 

he had est abl i shed no connect i on.   He l ef t  i t  i n a vehi c l e wher e 

he had no r easonabl e expect at i on of  pr i vacy. 5   

¶40 Cour t s " have been r el uct ant  t o f i nd a r easonabl e 

expect at i on of  pr i vacy wher e t he ci r cumst ances r eveal  a car el ess 

ef f or t  t o mai nt ai n a pr i vacy i nt er est . "   Uni t ed St at es v.  

Angevi ne,  281 F. 3d 1130,  1135 ( 10t h Ci r .  2002)  ( c i t i ng Uni t ed 

St at es v.  Ander son,  154 F. 3d 1225,  1232 ( 10t h Ci r .  1998) ) .   

                                                                                                                                                             
The di ssent  put s t oo much emphasi s on t he t ype of  pr oper t y,  

r at her  t han t he t ype of  c l ai m made by t he movant .   The f act or s 
pr ovi ded i n St at e v.  Di xon,  177 Wi s.  2d 461,  501 N. W. 2d 442 
( 1993) ,  whi ch t he di ssent  appl i es as t hough t hey ar e cont r ol l i ng 
and excl usi ve,  i ncl ude t he f ol l owi ng f act or :  " whet her  t he c l ai m 
of  pr i vacy i s consi st ent  wi t h hi st or i cal  not i ons of  pr i vacy. "   
I d.  at  469 ( emphasi s added) .   I t  does not  r ead " whet her  t he 
pr oper t y i s consi st ent  wi t h hi st or i cal  not i ons of  pr i vacy. "  

5 The di ssent  ar gues t hat  

[ a] ppl y i ng t he pr i nci pl e t hat  a per son may have a 
r easonabl e expect at i on of  pr i vacy i n baggage wi t hi n a 
vehi c l e i n whi ch t hat  per son does not  have a 
r easonabl e expect at i on of  pr i vacy r equi r es t hat  we 
anal yze t he per son' s pr i vacy i nt er est  i n t he baggage 
separ at el y f r om t he per son' s pr i vacy i nt er est  i n t he 
vehi c l e.    

Di ssent ,  ¶55.   Such a r equi r ement  conf l i c t s wi t h consi der i ng t he 
t ot al i t y of  t he c i r cumst ances.   Di xon,  177 Wi s.  2d at  469 
( st at i ng " [ t ] he t ot al i t y of  t he c i r cumst ances i s  t he cont r ol l i ng 
st andar d"  af t er  l i s t i ng t he r easonabl e expect at i on of  pr i vacy 
f act or s) .  
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Br uski  l ef t  hi s t r avel  case i n a vehi c l e he di d not  have a 

r easonabl e expect at i on of  pr i vacy t o whi l e he was i n such a 

st at e t hat  he appear ed dead,  and r equi r ed physi cal  shaki ng t o be 

r oused.    

¶41 The ease wi t h whi ch Of f i cer  Beauchamp came acr oss t he 

t r avel  case i l l ust r at es Br uski ' s  car el essness and f ai l ur e t o 

t ake " pr ecaut i ons cust omar i l y t aken by t hose seeki ng pr i vacy. "   

Di xon,  177 Wi s.  2d at  469.   Of f i cer  Beauchamp sear ched t he 

t r avel  case dur i ng t he cour se of  assi st i ng Ms.  Smi t h t o l ocat e 

her  keys.   He had al r eady sear ched i n pl aces wher e t hey may have 

f al l en or  been pl aced:  t he seat s,  bet ween t he seat s,  i n t he 

gl ove compar t ment ,  and i n t he asht r ay.   When t he keys st i l l  had 

not  t ur ned up,  he l ooked i n t he t r avel  case.   I t  was l ar ge 

enough f or  t he keys t o f i t  i n.   I t  was cl ose enough t o t he 

i gni t i on of  t he vehi c l e f or  i t  t o be a l ogi cal  next  pl ace t o 

l ook.   Addi t i onal l y,  Br uski  had not  done anyt hi ng t o pr ot ect  any 

pr i vacy i nt er est  he may have had.   The t r avel  case was not  

l ocked.   I t  di d not  have i dent i f y i ng i nf or mat i on on i t s 

ext er i or .   Not hi ng i ndi cat ed t hat  Br uski  had an expect at i on of  

pr i vacy i n t he t r avel  case.   Even when Of f i cer  Beauchamp was i n 

t he pr ocess of  openi ng i t ,  Br uski  had nei t her  a ver bal  or  

nonver bal  r esponse.     

¶42 One f act or  goi ng i n Br uski ' s  f avor  i s hi s owner shi p of  

t he t r avel  case.   However ,  nei t her  owner shi p nor  possessi on of  

an i t em al one est abl i shes a r easonabl e expect at i on of  pr i vacy.   

Sal vucci ,  448 U. S.  at  91- 93.  
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¶43 The evi dence i ndi cat es t hat  Br uski  di d not  have an 

act ual  expect at i on of  pr i vacy i n t he t r avel  case.   Assumi ng 

Br uski  di d have an act ual  expect at i on of  pr i vacy i n t he t r avel  

case,  t he t ot al i t y of  t he c i r cumst ances est abl i sh t hat  he di d 

not  have a l egi t i mat e or  j ust i f i abl e expect at i on of  pr i vacy.   

Accor di ngl y,  we concl ude t hat  Br uski  l acked a r easonabl e 

expect at i on of  pr i vacy i n t he t r avel  case.        

¶44 We hol d t hat  Br uski  l acked st andi ng t o asser t  a Four t h 

Amendment  c l ai m because he f ai l ed t o pr ove t hat  he had a 

r easonabl e expect at i on of  pr i vacy i n ei t her  t he vehi c l e i n whi ch 

t he pol i ce f ound hi s t r avel  case or  t he t r avel  case i t sel f .  

¶45 Our  hol di ng t hat  Br uski  l acks t he necessar y st andi ng 

t o make a Four t h Amendment  c l ai m compl et es our  r esol ut i on of  

t hi s case.   I t  i s  unnecessar y f or  us t o addr ess whet her  Ms.  

Smi t h gr ant ed Of f i cer  Beauchamp t he r equi s i t e consent  t o conduct  

a val i d sear ch.   Consent  anal ysi s woul d be appr opr i at e onl y i f  

we concl uded t hat  Br uski  sat i sf i ed t he r equi r ement s t o br i ng a 
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Four t h Amendment  c l ai m.   See St at e v.  Mat ej ka,  2001 WI  5,  241 

Wi s.  2d 52,  621 N. W. 2d 891. 6   

I I I  

¶46 Br uski  f ai l ed t o pr ove t hat  he had a r easonabl e 

expect at i on of  pr i vacy i n ei t her  t he vehi c l e or  t he t r avel  case.   

Ther ef or e,  he di d not  have st andi ng t o make a Four t h Amendment  

c l ai m t o suppr ess t he evi dence.   For  t he r easons set  f or t h,  we 

af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

                                                 
6 St at e v.  Mat ej ka,  2001 WI  5,  241 Wi s.  2d 52,  621 

N. W. 2d 891,  pr esent ed a di f f er ent  i ssue t han t he one t hat  ar i ses 
i n t hi s case.   Def endant  Jenni f er  Mat ej ka c l ai med t he gover nment  
had vi ol at ed her  Four t h Amendment  r i ght s when i t  sear ched her  
j acket .   The cour t  hel d t hat  t he sear ch of  Mat ej ka' s j acket  was 
r easonabl e based on t he dr i ver ' s consent  t o t he sear ch of  hi s 
vehi c l e.   Her  j acket  ( i . e. ,  per sonal  pr oper t y)  had been 
r et r i eved f r om t he vehi c l e bei ng sear ched.   Bef or e a gover nment  
agent  sear ched t he j acket ,  i t  had been r emoved f r om t he vehi c l e 
and t he agent  had been gi ven a descr i pt i on of  her  speci f i c  
j acket .   The Mat ej ka cour t  di d not  addr ess whet her  Mat ej ka had a 
r easonabl e expect at i on of  pr i vacy i n her  j acket .   Her  st andi ng 
t o chal l enge t he sear ch of  her  j acket  may be i nf er r ed because 
t he cour t  addr essed her  Four t h Amendment  c l ai m.   Mat ej ka 
i nvol ved per sonal  pr oper t y t hat  had been r emoved f r om a vehi c l e,  
f act s t hat  do not  exi st  i n t hi s case.     
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¶47 ANN WALSH BRADLEY,  J.    (dissenting).  The f act s of  

t hi s case ar e decept i vel y s i mpl e.   The pol i ce f i nd t he mot her ' s 

par ked car ,  wi t h a young i nt oxi cat ed man passed out  i nsi de.   The 

pol i ce cal l  t he mot her  and she ul t i mat el y ar r i ves at  t he par ked 

car ,  accompani ed by pol i ce.   The daught er ,  who had been al l owed 

t o use t he vehi c l e,  i s  nowher e i n s i ght .  

¶48 Mom want s t o move t he car .   The keys cannot  be f ound.  

The pol i ce l ook f or  t he keys i n t he car ,  and f i ndi ng none,  

sear ch f or  t hem i n t he young man' s t r avel  case.   I nsi de t he 

t r avel  case t hey f i nd no keys,  but  t hey do f i nd a gr een,  l eaf y 

subst ance and dr ug par apher nal i a.   

¶49 The pr obl em l i es not  i n t he sear ch of  t he car ,  whi ch 

seems emi nent l y r easonabl e,  but  i n t he sear ch of  t he t r avel  

case.   Al t hough t he t r avel  case was i n pl ai n v i ew i n t he 

i nt er i or  of  t he car ,  i t  was opaque,  made of  a sol i d,  non-

t r anspar ent  mat er i al ,  and i t  was cl osed.   I f  t he pol i ce can 

sear ch t hi s man' s t r avel  case,  wi t hout  a war r ant  or  an except i on 

t o t he sear ch war r ant  r equi r ement ,  t hen t hey can sear ch a c l osed 

pur se,  a c l osed br i ef case,  and a c l osed sui t case.  

¶50 And bef or e you know i t ,  t he f abr i c of  Four t h Amendment  

pr ot ect i on i s f r ayed.   We wi l l  t hen not  j ust  be t al k i ng about  

t he const i t ut i onal  r i ght s of  some dr unk or  dr ugged ki d who woke 

i n t he mor ni ng t o f i nd hi s t r avel  case sear ched.   Rat her ,  t he 

maj or i t y opi ni on est abl i shes t he Four t h Amendment  par amet er s f or  

us al l .   What  we ar e r eal l y t al ki ng about  i n t hi s opi ni on i s t he 

di mi nut i on of  const i t ut i onal  pr ot ect i on af f or ded t o al l  

c i t i zens,  your  r i ght s and mi ne.  
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¶51 The maj or i t y,  cor r ect l y i n my vi ew,  al l ows t hat  a 

per son may have a r easonabl e expect at i on of  pr i vacy i n a t r avel  

bag wi t hi n a vehi c l e i n whi ch t hat  per son does not  have a 

r easonabl e expect at i on of  pr i vacy.   Maj or i t y op. ,  ¶34.  

Nonet hel ess,  i t  concl udes t hat  Br uski  di d not  have a r easonabl e 

expect at i on of  pr i vacy i n hi s t r avel  case.   However ,  t he r easons 

t he maj or i t y of f er s do not  suppor t  i t s  concl usi on.   They ei t her  

r el y on Br uski ' s  l ack of  a r easonabl e expect at i on of  pr i vacy i n 

t he vehi c l e i t sel f ,  or  do not  i mpl i cat e t he f act or s t hat  cour t s 

have used t o det er mi ne r easonabl e expect at i ons of  pr i vacy.   See 

maj or i t y op. ,  ¶24 ( c i t i ng St at e v.  Di xon,  177 Wi s.  2d 461,  468,  

501 N. W. 2d 442 ( 1993) ) .   I ndeed,  an anal ysi s of  t he f act s of  

t hi s case i n l i ght  of  t hose f act or s compel s t he concl usi on t hat  

Br uski  di d have a r easonabl e expect at i on of  pr i vacy i n hi s 

t r avel  case. 1  

                                                 
1 The maj or i t y not es t hat  t hi s cour t  gener al l y f ol l ows t he 

Uni t ed St at es Supr eme Cour t ' s  Four t h Amendment  j ur i spr udence i n 
anal yzi ng t he pr ot ect i ons af f or ded by Ar t i c l e I ,  Sect i on 11 of  
t hi s st at e' s const i t ut i on.   Maj or i t y op. ,  ¶20,  n.  1.   However ,  
we ar e not  r equi r ed t o do so.   Rat her ,  " [ i ] t  i s  f undament al  t hat  
t hat  st at e cour t s be l ef t  f r ee and unf et t er ed by us i n 
i nt er pr et i ng t hei r  st at e const i t ut i ons. "   Mi chi gan v.  Long,  463 
U. S.  1032,  1041 ( 1983) .  Thus,  Ar t i c l e I ,  Sect i on 11 may af f or d 
gr eat er  pr ot ect i ons t han t he Four t h Amendment .   St at e v.  Knapp,  
2005 WI  127,  ¶59,  285 Wi s.  2d 86,  700 N. W. 2d 899;  St at e v.  
Eason,  2001 WI  98,  ¶63,  n. 30,  n. 31,  245 Wi s.  2d 206,  629 N. W. 2d 
625.   
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¶52 The r easons t hat  t he maj or i t y of f er s i n suppor t  of  i t s  

concl usi on t hat  Br uski  di d not  have a r easonabl e expect at i on of  

pr i vacy i n t he t r avel  case ar e set  f or t h i n par agr aphs 39 

t hr ough 41 of  t he maj or i t y opi ni on.   Li ke t he f act s of  t hi s case 

whi ch ar e decept i vel y s i mpl e,  at  f i r st  bl ush t he r easons gi ven 

seem st r ai ght f or war d and r easonabl e.   A c l oser  anal ysi s,  

however ,  r eveal s t hat  t he r easons gi ven do not  suppor t  t he 

maj or i t y ' s concl usi on.   I  wi l l  exami ne each i n t ur n.   

¶53 " Br uski  l ef t  t he t r avel  case i n a vehi c l e t hat  he di d 

not  own.   He l ef t  i t  i n a vehi c l e i n whi ch he had est abl i shed no 

connect i on.   He l ef t  i t  i n a vehi c l e wher e he had no r easonabl e 

expect at i on of  pr i vacy. "   Maj or i t y op. ,  ¶39.  

¶54 To begi n,  i t  i s  mi sl eadi ng t o asser t  t hat  Br uski  

" l ef t "  hi s t r avel  case i n t he car ,  as i f  he abandoned i t  or  

st owed i t  somepl ace away f r om hi s per son.   Br uski  kept  hi s 

t r avel  case next  t o hi m unt i l  he was r oust ed f r om t he car  by t he 

pol i ce of f i cer s who conduct ed t he sear ch.   The of f i cer s woke hi m 

up and asked hi m t o st ep out  of  t he car ,  and Br uski  compl i ed.  

Thus,  hi s " l eavi ng"  t he bag i n t he vehi c l e was not  a r esul t  of  a 

choi ce t o abandon t he bag,  but  t he r esul t  of  compl yi ng wi t h a 

pol i ce r equest .  

                                                                                                                                                             
Some st at es do not  empl oy t he r easonabl e expect at i on of  

pr i vacy t est  under  t hei r  own st at e const i t ut i ons because of  t he 
" pot ent i al  f or  i nconsi st ent  and capr i c i ous appl i cat i on, "  St at e 
v.  Al st on,  440 A. 2d 1311,  1319 ( N. J.  1981) ,  and because " t he 
Uni t ed St at es Supr eme Cour t ' s  cur r ent  use of  t he ' l egi t i mat e 
expect at i on of  pr i vacy'  concept  needl essl y det r act s f r om t he 
cr i t i cal  el ement  of  unr easonabl e gover nment al  i nt r usi on"  t he 
const i t ut i on i s ai med t o guar d agai nst .  Commonweal t h v.  Sel l ,  
470 A. 2d 457,  469 ( Penn.  1983) .  
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¶55 I t  i s  cor r ect  t hat  Br uski  had t he t r avel  case i n a 

vehi c l e t hat  he di d not  own,  and i n whi ch he di d not  have a 

r easonabl e expect at i on of  pr i vacy.   However ,  t he ver y quest i on 

bef or e t he cour t  i s  whet her  a per son may have a r easonabl e 

expect at i on of  pr i vacy i n a t r avel  case t hat  i s i n a vehi c l e i n 

whi ch t hat  per son does not  have a r easonabl e expect at i on of  

pr i vacy.   The maj or i t y answer s t hi s quest i on af f i r mat i vel y,  but  

t hen engages i n c i r cui t ous r at i onal e.   I t  of f er s  as a r eason why 

Br uski  does not  have a r easonabl e expect at i on of  pr i vacy i n hi s 

t r avel  case t hat  he di d not  have a r easonabl e expect at i on of  

pr i vacy i n t he car .   Thi s negat es pr eci sel y t he pr i nci pl e t hat  

t he maj or i t y pur por t s t o est abl i sh.   Appl y i ng t he pr i nci pl e t hat  

a per son may have a r easonabl e expect at i on of  pr i vacy i n baggage 

wi t hi n a vehi c l e i n whi ch t hat  per son does not  have a r easonabl e 

expect at i on of  pr i vacy r equi r es t hat  we anal yze t he per son' s 

pr i vacy i nt er est  i n t he baggage separ at el y f r om t he per son' s 

pr i vacy i nt er est  i n t he vehi c l e.  U. S.  v.  Edwar ds,  242 F. 3d 928,  

936- 37 ( 10t h Ci r .  2001) ;  U. S.  v.  Buchner ,  7 F. 3d 1149,  1154 ( 5t h 

Ci r .  1993) .    

¶56 Br uski  " l ef t "  t he t r avel  case " whi l e he was i n such a 

st at e t hat  he appear ed dead,  and r equi r ed physi cal  shaki ng t o be 

r oused. "   Maj or i t y op. ,  ¶40.  

¶57 The maj or i t y f ai l s  t o expl ai n why Br uski ' s  bei ng 

unconsci ous count s agai nst  hi s havi ng a r easonabl e expect at i on 

of  pr i vacy i n hi s t r avel  case,  except  t o i mpl y t hat  bei ng 

unconsci ous demonst r at es car el essness.   I d.   I t  c i t es no 

aut hor i t y f or  t he pr oposi t i on t hat  s l eepi ng peopl e have 
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di mi ni shed expect at i ons of  pr i vacy or  why soci et y woul d be l ess 

l i kel y t o v i ew t he pr i vacy expect at i ons of  t he unconsci ous as 

unr easonabl e.   Fur t her ,  i t  does not  expl ai n what  f act or  Br uski ' s  

waki ng st at e i mpl i cat es.  

¶58 " The ease wi t h whi ch Of f i cer  Beauchamp came acr oss t he 

t r avel  case i l l ust r at es Br uski ' s  car el essness and f ai l ur e t o 

t ake ' pr ecaut i ons cust omar i l y t aken by t hose seeki ng pr i vacy. ' "  

Maj or i t y op. ,  ¶41.   

¶59 The maj or i t y ' s asser t i on t hat  t he ease wi t h whi ch an 

of f i cer  comes acr oss a pi ece of  l uggage decr eases a per son' s 

r easonabl e expect at i on of  pr i vacy i n t hat  l uggage i s sur pr i s i ng.  

Of f i cer s may easi l y come acr oss any l uggage,  car r y i ng case,  or  

handbag t hat  one happens t o be hol di ng.   I n t he maj or i t y ' s v i ew,  

t he f act  t hat  i t  i s  i n a per son' s hands ( and t her ef or e easy t o 

" come acr oss" )  pr ovi des a r eason t hat  t he per son' s r easonabl e 

expect at i on of  pr i vacy i n t he bag i s di mi ni shed.  

¶60 " Br uski  had not  done anyt hi ng t o pr ot ect  any pr i vacy 

i nt er est  he may have had. "  Maj or i t y op. ,  ¶41.   

¶61 Among t he f act or s t he maj or i t y c i t es as r el evant  i n 

det er mi ni ng r easonabl e expect at i on of  pr i vacy i s " whet her  t he 

accused t ook pr ecaut i ons cust omar i l y t aken by t hose seeki ng 

pr i vacy. "   Maj or i t y op. ,  ¶24 ( c i t i ng Di xon,  177 Wi s.  2d at  469) .   

Br uski  di d t ake such pr ecaut i ons.   The f act  t hat  Br uski  kept  hi s  

t r avel  case cl ose at  hand suppor t s t he concl usi on t hat  he had a 

r easonabl e expect at i on of  pr i vacy because i t  evi nces hi s  

owner shi p of  t he bag.  
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¶62 Pl aci ng t he t r avel  case on t he f l oor  next  t o hi m 

demonst r at es Br uski ' s  r easonabl e expect at i on of  pr i vacy i n t he 

bag pr eci sel y because he di d not  have a r easonabl e expect at i on 

of  pr i vacy i n t he vehi c l e.   Had Br uski  l ef t  t he t r avel  case i n 

t he t r unk of  t he car ,  r at her  t han i n t he i nt er i or  compar t ment ,  

i t  woul d have been beyond hi s r each and t her ef or e l ess c l ear  

t hat  he owned t he bag.   Under  t he f act or s l i s t ed i n Di xon,  and 

ci t ed by t he maj or i t y,  pl aci ng t he t r avel  case somewher e ot her  

t han t he i nt er i or  compar t ment  woul d decr ease hi s r easonabl e 

expect at i on of  pr i vacy.  

¶63 The sear ch was conduct ed " dur i ng t he cour se of  

assi st i ng Ms.  Smi t h t o l ocat e her  keys. "   Maj or i t y op. ,  ¶41.   

¶64 The i ssue i n t hi s case i s whet her  Br uski  had a 

r easonabl e expect at i on of  pr i vacy i n hi s t r avel  case.   I f  Br uski  

di d have a r easonabl e expect at i on of  pr i vacy i n hi s t r avel  case,  

t hen a war r ant l ess pol i ce sear ch of  t he bag i s per  se 

unr easonabl e under  t he Four t h Amendment  unl ess i t  f al l s  under  an 

except i on t o t he war r ant  r equi r ement .   St at e v.  Payano- Romano,  

2006 WI  47,  ¶30,  290 Wi s.  2d 380,  714 N. W. 2d 548;  St at e v.  

Boggess,  115 Wi s.  2d 443,  449,  340 N. W. 2d 516 ( 1983) .   The 

pur pose of  t he sear ch i s r el evant  onl y t o whet her  i t  f al l s  under  

such an except i on,  not  t o whet her  t her e was a r easonabl e 

expect at i on of  pr i vacy i n t he f i r st  pl ace.   However ,  t he 

maj or i t y does not  ar gue t hat  t he sear ch f al l s under  an except i on 

t o t he war r ant  r equi r ement .   The pur pose of  t he sear ch i s 

t her ef or e i r r el evant  t o i t s anal ysi s,  and f ai l s t o const i t ut e a 
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r eason why Br uski  woul d not  have a r easonabl e expect at i on of  

pr i vacy i n hi s t r avel  case.  

¶65 For  t he above r easons,  I  do not  t hi nk t hat  t he f act or s 

adduced by t he maj or i t y t o suppor t  i t s  concl usi on ar e 

per suasi ve.   Mor eover ,  I  t hi nk t hat  t he f act or s set  f or t h i n 

pr i or  cases suppor t  t he concl usi on t hat  Br usk i  di d have a 

r easonabl e expect at i on of  pr i vacy i n hi s t r avel  case.   

¶66 As t he maj or i t y not es,  i n Di xon t hi s cour t  out l i ned 

t he f ol l owi ng f act or s as r el evant  i n det er mi ni ng whet her  an 

accused per son has a r easonabl e expect at i on of  pr i vacy:  

( 1)  whet her  t he accused had a pr oper t y i nt er est  i n t he 
pr emi ses;  ( 2)  whet her  t he accused i s l egi t i mat el y 
( l awf ul l y)  on t he pr emi ses;  ( 3)  whet her  t he accused 
had compl et e domi ni on and cont r ol  and t he r i ght  t o 
excl ude ot her s;  ( 4)  whet her  t he accused t ook 
pr ecaut i ons cust omar i l y t aken by t hose seeki ng 
pr i vacy;  ( 5)  whet her  t he pr oper t y was put  t o some 
pr i vat e use;  ( 6)  whet her  t he c l ai m of  pr i vacy i s 
consi st ent  wi t h hi st or i cal  not i ons of  pr i vacy.  

177 Wi s.  2d at  468.   Al t hough t hi s l i s t  i s  not  cont r ol l i ng,  

t hese f act or s suppor t  t he concl usi on t hat  Br uski  had a 

r easonabl e expect at i on of  pr i vacy i n hi s t r avel  case.   

¶67 Fi r st ,  t her e i s no quest i on t hat  Br uski  had a pr oper t y 

i nt er est  i n t he t r avel  case;  he owned i t .   Al t hough t he t r avel  

case i s not  a " pr emi ses, "  we can ext end t he second f act or  t o 

consi der  t he vehi c l e.   Ther e i s  no cont ent i on t hat  Br uski  was i n 

t he vehi c l e i l l egal l y.   Fur t her ,  t he f act  t hat  Ms.  Smi t h st at ed 

t hat  her  daught er  had possessi on of  t he car  and may have l ent  i t  

t o a f r i end,  and t he f act  t hat  Br uski  knew t he daught er ' s f i r st  

name,  ar e some i ndi cat i on t hat  he was t her e l egi t i mat el y.   Wi t h 
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r espect  t o t he t hi r d f act or ,  Br uski  had t he r i ght  t o excl ude 

ot her s f r om use of  hi s t r avel  case.  

¶68 Four t h,  Br uski  t ook pr ecaut i ons cust omar i l y t aken by 

t hose seeki ng pr i vacy.   He kept  t he bag i n t he car ,  near  hi m,  on 

t he f l oor ,  and wi t hi n hi s s i ght ,  j ust  as one woul d do i n or der  

t o pr ot ect  a bag f r om bei ng accessed by ot her s.   The bag was 

opaque and har d- shel l ed,  whi ch pr event ed any ext er nal  

assessment s of  i t s  cont ent s.   Wi t h r espect  t o t he f i f t h Di xon 

f act or ,  Br uski  used t he bag f or  per sonal  bel ongi ngs.  

¶69 Thus,  I  t hi nk t hat  t he f i r st  f i ve Di xon f act or s 

pr ovi de ampl e r eason t o concl ude t hat  Br uski  had a r easonabl e 

expect at i on of  pr i vacy i n hi s t r avel  case.   However ,  t he s i xt h 

f act or ,  " whet her  t he c l ai m of  pr i vacy i s consi st ent  wi t h 

hi st or i cal  not i ons of  pr i vacy, "  i s  par t i cul ar l y compel l i ng.  

Ther e i s l i t t l e doubt  t hat  soci et y has hi st or i cal l y r ecogni zed a 

pr i vacy c l ai m i n t r avel  bags l i ke Br uski ' s .   I n U. S.  v.  Bl ock,  

t he Four t h Ci r cui t  made t he case t hat  expect at i ons of  pr i vacy 

ar e at  t hei r  most  i nt ense and most  j ust i f i abl e i n pr eci sel y such 

pl aces:   

Common exper i ence of  l i f e,  c l ear l y a f act or  i n 
assessi ng t he exi st ence and t he r easonabl eness of  
pr i vacy expect at i ons,  sur el y t eaches al l  of  us t hat  
t he l aw' s " encl osed spaces"  manki nd' s val i ses,  
sui t cases,  f oot l ocker s,  st r ong boxes,  et c.  ar e 
f r equent l y t he obj ect s of  hi s hi ghest  pr i vacy 
expect at i ons,  and t hat  t he expect at i ons may wel l  be at  
t hei r  most  i nt ense when such ef f ect s ar e deposi t ed 
t empor ar i l y  or  kept  semi - per manent l y i n publ i c pl aces 
or  i n pl aces under  t he gener al  cont r ol  of  anot her .  

590 F. 2d 535,  541 ( 4t h Ci r .  1978) .   
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¶70 Si mi l ar l y,  i n U. S.  v.  Ful t z t he Ni nt h Ci r cui t  st at ed 

t hat  " cer t ai n t ypes of  cont ai ner s——sui t cases,  val i ses,  pur ses,  

and f oot l ocker s,  f or  i nst ance——do command hi gh expect at i ons of  

pr i vacy"  and t hat  even car dboar d boxes used as l uggage command 

si mi l ar l y hi gh expect at i ons of  pr i vacy,  even when l ocat ed i n a 

space t hat  i s not  t he excl usi ve pr ovi nce of  t he boxes'  owner .  

146 F. 3d 1102,  1105 ( 9t h Ci r .  1998) .  See al so Robbi ns v.  

Cal i f or ni a,  453 U. S.  420,  424- 25 ( 1981)  ( st at i ng t hat ,  i n 

cont r ast  t o t he di mi ni shed expect at i ons of  pr i vacy sur r oundi ng 

aut omobi l es " [ n] o such di mi ni shed expect at i on of  pr i vacy 

char act er i zes l uggage;  on t he cont r ar y,  l uggage t ypi cal l y i s a 

r eposi t or y of  per sonal  ef f ect s,  t he cont ent s of  c l osed pi eces of  

l uggage ar e hi dden f r om vi ew,  and l uggage i s not  gener al l y 

subj ect  t o st at e r egul at i on. " ) .   

¶71 Cl ear l y t he pr i vacy of  per sonal  l uggage has hi st or i c 

i mpor t ance,  and soci et y woul d cer t ai nl y r ecogni ze c l ai ms t o 

pr i vacy i n per sonal  l uggage as l egi t i mat e. 2  At  r oot ,  t hi s case 

i nvol ves pol i ce sear chi ng Br uski ' s  l uggage,  wi t hout  a war r ant ,  

wi t hout  pr obabl e cause,  and wi t hout  an except i on t o t he war r ant  

r equi r ement .   Br uski ' s  r easonabl e expect at i on of  pr i vacy i n hi s 

l uggage does not  di mi ni sh j ust  because he was asl eep i n an 

aut omobi l e.   

                                                 
2 The maj or i t y ' s di st i nct i on bet ween t he t ype of  pr oper t y 

and t ype of  c l ai m i s unper suasi ve.   Maj or i t y op. ,  ¶36,  n. 4.   
Thi s case i s about  a pr i vacy c l ai m i n l uggage,  and t he 
appr opr i at e quest i on under  Di xon i s t her ef or e " whet her  t he c l ai m 
of  pr i vacy [ i n t hi s case i n per sonal  l uggage]  i s consi st ent  wi t h 
hi st or i cal  not i ons of  pr i vacy. "   St at e v.  Di xon,  177 Wi s.  2d 
461,  469,  501 N. W. 2d 442 ( 1993) .   
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¶72 The maj or i t y st at es t hat  " [ w] e ar e obl i gat ed t o l ook 

t o al l  t he f act s  and ci r cumst ances of  t he speci f i c  case i n l i ght  

of  t he pr i nci pl es set  f or t h i n pr i or  deci s i ons. "   Maj or i t y op. ,  

¶36 ( c i t i ng Sout h Dakot a v.  Opper man,  428 U. S.  364,  375 ( 1976) ) .  

Thi s af f i r mat i on r i ngs hol l ow.   The maj or i t y negl ect s t o show 

how,  i n l i ght  of  pr i nci pl es set  f or t h i n pr i or  deci s i ons,  t he 

r easons i t  adduces suppor t  i t s  concl usi on t hat  Br uski  di d not  

have a r easonabl e expect at i on of  pr i vacy i n hi s  t r avel  case.   As 

I  out l i ne above,  I  t hi nk t hat  t he f act or s out l i ned i n Di xon and 

t he cases t hat  r ecogni ze a pr i vacy c l ai m i n l uggage show t hat  

Br uski  di d have a r easonabl e expect at i on of  pr i vacy i n hi s 

t r avel  case.   Accor di ngl y,  I  r espect f ul l y di ssent .   

¶73 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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